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Dycar Mr. Willims
Subject: Hoover Dam Bypass, ULS 93

The Federal Highway Adminstration (FHWA) wishes to initiate formal consultation with the
Fish and Wildlife Service on the subject project. nclosed are three copres of the Biological
Assessment. We understand that you sall forward a copy to your Las Vegas and Mhoemis
offices.

As you are aware, the FHWA has taken over the icad agency status that the Bureau of
Reclamation held om 198% to 1995, Reclamation’s Biological Assessment and your
subsequent Bidlogical Opinton {Reference 2-21-89-F-170) are included as enclosures to this
Biological Assessment.

Your otfice received copies of the Draft Environmental Impact Statement (DEIS) in September
1998 The Biological Assessment was not included, since we had not specified a preferred
alternative in the DEIS. Tate last year, after evaluating comments received on the DEIS, the
Sugarfoat Mountiun Alternative was sclected as the preferred alternative,

As noted in the Biological Assessmient, we believe that the Sugarloaf Mountain Alternative may
affecet the desert tortoise, but will not affect any of the other listed species in the project area. It
i3 unlikely that fish species, such as the Devil’s Hole pupfish and razorback sucker would be
affected by activities associated with bridge construction, if proper blasting and rock sealing
measures are ulilized.

We would like to know il you concur with the findings in the Biological Assessment. We look
forward Lo working with your oflice in developing appropriate mitigation fur other species of

concern. I you have any questtons, please contact me at 303-716-2116 or wnite to the above

address, Attention: HPD-16.

Sincerely yours,
/c}/r:n /5/
Terry K Haussler, PE

Project Manager

Unclosires
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June 3, 1999
File No. 1-5-99-F-105

Mr. Terry K Haussler

Federal Highway Administration
Post Oflice Box 25246
1.zkewood, Colorade 80225-0246

Dear Mr. Haussler:

Subject: Riological Opinion for Canstruction of the Hoover Dam Bypass Project,
Clark County, Nevada and Mohave County, Arizona

The Fish and Wildlife Service (Scrvice) received your February 17, 1999, request for formal
consultation on construction of the Sugarloaf Mountain Alternative for the 1loover Dam Bypass
Project. Your request was made pursuant to scction 7 of the Endangered Species Act of 1973, as
amended (Act) (16 U.8.C. 1531 et seq.) and 50 CFR § 402 of our interagency regulations
governing section 7 of the Act. This document represents the Service's biclogical opinion on the
potential elfccts of the proposed action on the Mojave desert tortoise (Gopherus agassizii), a
specics federally listed as threatened under the Act,

Federal ITighway Administration (FITWA) has determined that the proposed project is nof fikely
to adversely affect the bald eagle (Haliaeetus lencocephalus), American peregrine falcon (Faico
peregrinus anatun), razotback sucker (Xvrauchen texanus), or southwestern willow flycatcher
(Empidonax traillii extimus), which are federally listed species, This determination is based on:
(1) Distribution and abundance of the specics, (2) perceived effects that may result from the
praposed project, and (3) measurcs proposed by FHWA to avoid or minimize potential impacts 10
the species, itemized below in the Description of the Proposed Action. Following review of
your request, we concur with FHWA's determination that the proposed project will not likely
affect the bald cagle, American peregrine falcon, razorback sucker, or southwestern willow
flycatcher. Furthermore, FHWA determined that construction of the proposed Hoaver Dam
Bypass Project would not aflect the bonytail chub (Gila elegans) or Devil’s Hole pupfish
(Cyprinodon diabolis).
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This biological opinion is based on information provided in FHWA correspondence dated
February 17, 1999; biological assessiment for the Hoover D?am Bypass Project dated

February 1999; draft environmental impact statement (EES) and section 4(f) evaluation dated
September 1998, biological opinion for the Hoover Pam Bypass Project issucd to the Burcau of
Reclamation (Reclamatien) on February 2, 1993; conversations with FHWA staff: and our files.
A complete administrative record of this consultation is on file in the Service’s Southern Nevada
Field Office, in Las Vegas, Nevada,

Consultation History

File No. 2-21-89-F-170. On February 2, 1993, the Service issued a non-jeopardy biological
opinion to Reclamation for construction of a bridge across the Colorado River and its associated
roads and interrelated infrastructure in the vicinity of Hoover Dam. The biological apinion
evaluated the potential effects to desert tortoise that may result from the project. The Service
concurred with Reclamation’s determination that the proposed project will not likely adversely
affect the bonytail chub, bald cagle, American peregnne falcon, razorback sucker, or Devil’s Hole
pupfish. Subsequent 10 issuance of the biological apinion, Reclamation withdrew {rom the project
as the lead agency because their mission emphasis changed from constructing major public works
projects (o waler resource management. -

File No. 1-5-97-SP-346. The Service provided FHWA a list of threatcned and endangered
species and species of concern on November 12, 1997. The list identified scven listed specics and
23 species of concem that arc known to occur, or potentially occur within the proposed project
area. Potential impacts to those listed specics arc addressed this document and biological
assessment for the proposed project (FIHIWA 1999).

File No. 1-5-98-TA-027. An interagency workshop was held in Las Vegas, Nevada on

October 29, 1997, to inform all agencies of the EIS pracess and proposed project schedule, 10
enlist support, and identify and address issues and concerns raised by agency representatives. The
Service provided preliminary scoping comments on the proposed project at the workshop. On
November 21, 1997, the Service provided additional comments to FHWA on the preparation of
an EIS for construction of the proposed project. FHWA addressed these comments in the
preliminary draft ELS for the praject.

File No. 1-5-98-1-167. On May 4, 1998, the Service provided comments to FHWA on the
sections of the EIS prepared for the Hoover Pam Bypass Project that discussed the purpose and
need of the proposed project and alternatives chosen for evaluation. The Service concluded that
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(1) The purpose and need section provided an adequate description of deficiencies of the existing
road system across the Hoover [Dam, and (2) the aiternatives chosen for further evaluatiot were
reasonable,

File No. 1-5-98-TA-257. The Service reviewed the administrative draft 1318 for the proposed
project and provided verbal comments at a meeting held in Boulder City, Nevada on August 12,
1998 The Service pravided written comments to FIIWA on September 3, 1998.

On February 19, 1999, the Service received your February 17, 1999, request for consultation on
constntction of the Sugarloaf Mountain Alternative of the Hoover Dam Bypass Project, at which
{ime formal consultation was initiated.

Pescription of the IProposcd Action

The present route of U.S. Highway 93 (US 93) traverses the crest of Hoover Damas a brdge to
cross the Colerado River, and provides vehicular flow between Nevada and Arizona. Because
U 93 cannot safcly accommodate all of the traffic where it crosses over the dam, FHWA
proposes to bypass Hoover Dam with a new bridge and approach roadway crossing the
Colorado River. Design and construction of the project involves cooperation and consultation
primarily with Reclamation, National Park Service (NPS), the Service, Arizona Department of
Transportation, Nevada Department of Transportation {NDOT), Arizona Game and Fish
Department (AGED), and Nevada Division of Wildlife (NDOW). The 3.35-mile-long
construction right-of-way would average 300 feet in width. Roughly half of the right-of-way
width would occur outside the actual roadway and will be restored if affected. The new route
would climinate the steep grades, sharp curves, narrow highway width, insufficient shoulders,
puor sight distances, and slow travel speeds of the existing route. In addition to public safety
concerns and traffic, re-routing traffic to bypass the dam should safeguard the dam and waters
of the Colorada River and Lake Mead from spills or explosions involving hazardous cargo, and
improve conditions for aperation and maintenance of the dam facilities.

FITWA chosc the Sugarloaf Mountain Alternative on the basis of screening criteria including
environmental impacts. This preferred 1oute would cross the Colorado River approximately
1,500 feet downstream (south) of Hoover Dam and require 2.2 miles of new road construction in
Nevada, a 1,900-foot bridge over the river, two highway bridges, a tunnel, and 1.1 miles of
highway construction in Arizona (Figure 1). The project will entail construction of four-lane
highway and approaches 1o the new river bridge. Construction of the Sugarloaf Mountain
Alternative would likely begin in 2002 and be completed by 2007, The project would be located
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on lands administered by Reclamation and NPS_ The Sugarloaf Mountain Altemative weuld
result in the least amount of disturbance to desert tortoise habitat of the three canstruction
alternatives evaluated by FITWA in the EiS.

The new highway bepins on the Nevada side of the project area about 1,000 feet cast of the Gold
Sirike Inn, following a route just south of the existing US 93 to the Reclamation warehouse arca.
A highway bridge, approximately 400 feet long, would cross a bend in upper Gold Strike Canyon
1o eliminate the necd for a large fill area, thus keeping the canyon battom unchanged for drainage
flows and allowing wildlife 1o pass underneath the bridge. A 300-foot-long tunnel would be
constructed just east of the highway bridge. The highway grade then steepens 10 3 percent,
pusses through a gap in the high rock ridge that parallels the river, and then descends to the
southeast to the proposed brdge over the Colorado River.

From the Arizona end of the proposed river bridge, traveling castward, the highway traverses a
decp cut along the north slope of Sugarloaf Mount: in. The highway then passcs through an area
containing two existing sewage evaporation ponds. To the cast of the sewagc ponds, an
800-foot-long highway bridge would be constructed across a large ravine. The highway then
turns southeast at a 6-percent downgrade, and inlersects existing US 93 approximately 1.4 miles
from the dam. ‘

The Sugatloaf Mountaint Alternative would include four wildlife overpasses, two additional
wildlife passes provided by the two highway bridges, on¢ additional wildlife overpass provided by
the tunncl, and fenciny to continue approximately 2,400 feet beyond the intersection of the new
highway with US 93.

FLIWA proposes the following measurcs 10 minimize take of tortoise (FHWA 1999):

1. Qualificd desert tortoise biologists will conduct preconstruction susveys on the exact
highway routes according to current survey methads cstablished by the Service, NDOW,
and AGFD.

2. To compensate for habitat lost, FHWA will contribute to the habitat compensation

program using a T »rmula set by the Desert Tortoise Management Oversight Group. This
formula will consider habitat value, cxisting disturbanccs, and indirect effects (tastey, et
al. 1991).

3. Any tortaises found in the construction right-of-way will be moved according to protocol
used by the Service.
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4, A qualified tortoise hiologist will be available for handling tortoises found during
construetion.
5. FITWA will ensure that construction workers are bricfed on tortoise activity patterns,

tortoise sensitivity to human disturbance, and proper notification procedures for removal
from project right-of-way.

6. Measures will be taken to prevent road kills in arcas with high tortoise densities and where
torioise movements would be likely. These will be designed from the most eflective
measures to date from specifications provided from the Nevada, Arnizona, and California
Departments of Transportation.

In addition, FIIWA proposes the following measures 1o avoid of minimize potential effects to
peregrine falcon, bald cagie, Devil’s Hole pupiish, razorback sucker, and bonytail chub. If
unavoidable impacts Lo these five listed species are identified, FHIWA will request reinitiation of
formal consuttation (FHWA 19499).

. The AGFD will conduct follow-up surveys of peregrine falcons in the project area for at
lcast 2 years beforc constriction, through construction, and into 1 year of public use of
the new bridge.

. It oecupted peregrine faicon nests are found within @ 5-mile of construction activities,
consultation will be reinitiated with the Service to detcrmine appropriate mitigation
Measures.

. Bialogists from the AGED, NDOW, NES, and/or Reclamation will monitor bald cagle use

of the bridge crossing site(s) during the winter before construction. Any preferred hunting
perch sites or night roosts will be identified. Measures will be taken to not affect any
preferred hunting perch sites or night roosting sites for bald eagles. 1fbald eagles werc 10
nest in the project vicinity, consultation with the Service will be resumed [reinitiated].

. No construction below the water line will occur in the Colorado River in Black Canyon.
A catch net and temporary spill containment system will be constructed at the Colorado
River crossing to catch falling debris and collect contaminants if spilled. For construction
of the bridge abutments, loose rocks will be scaled prior to and during excavation work;
and netting on the canyon slopes will be used during blasting to minimize rock fall.
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. An assessment of the potential efects of the blasting activities of the project wall be
completed prior 1o implementation.

fil_utgsilft_he._ﬁpcggsfm‘airn.nmental Baseline

The desert tortoise, a large, nerbivorous repile, is generally active when annual plants are most
commaon (spring, early summer, autumn). Desert tortoises usually spend the remainder of the year
i sheltered siles, escaping the extreme weather conditions of the desert. Sheltering habits of
Jesert torloises vary greatly in difTerent geographic locations. Shelter sites may be located under
bushes, in the banks or beds of washes, in rock outcrops, or in caliche caves. The size of desert
tortoisc home ranges vary with respect to location and year. Females have long-term home
ranges that are approximately half that of the average male, which range from 25 to 200 acres
(Herry 1980). Over its lifetime, each desert tortoise may require more than 1.5 square miles of
nhabitat and make forays of more than 7 miles at a time (Berry 1986). 1n drought ycars, the ability
of lortoises to drink while surface waler is available following rains may be crucial for tortoise
survival. During droughts, lortoises forage over larger arcas, increasing the likclihood of
encounters with sources of injury or mortality including humans and other predators. Desert
LoTiaises POSSEss & combination of life history and reproductive characteristics which aticet the
ability of populations 10 survive external threats, Tortoises may require 20 years 0 reach sexual
maturity (Turner, et al. 1987). Further information on the range, biology, and ecology of the
desert tortoise can be found in Berry and Burge (1984}, Burge (1978), Burge and Bradley (1976);
Bury, ct al. (1994), Hovik and Hardenbrook (1989); Karl (1981, 19834, 1983b); and Weinstein,

ct al. (1987).

The range of the Majave population of the desert tortoise includes a portion of the Mojave Descrt
and the Colorado Descrt «ubdivision of the Sonoran Desert and spans portions of {four Staies.

‘The Mojave Desert i3 focated in southern California, southern Nevada, northwestem Arizona,

and southwestern Utah, Tt is bordered on the north by the Great Basin Desert, on the west by

the Sicrra Nevada and ‘I'ehachapi Ranges, on the south by the San Gabriel and San Bernardino
Mountains and the Colorado Desert, and on the east by the Grand Wash Clitls and Ylualapai
Mountains of’ Arizona, In Nevada, the native range of this species is generally restricted to

Clark County and those portions of Nye and Lincoln Counties south of 37 degrees north latitude
and below approximately 1,330 meters clevation (4,000 fect).

‘Fhe Mojave desert tortoisc is most commonly found within the desert scrub vegetation 1ype,
primarily in creosote bush serub vegetation, but alsa in succulent scrub, cheesebush scrub,
blackbush scrub, hopsage scrub, shadscale scrub, microphyll woodland, and Mojave saltbush-
Allscale scrub (Service 1994). Within these vepetation types, desert tortoises potentially can

7
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survive and reproduce where their basic habitat requirements are met. Throughout most of the
Maojave Region, tortoises oceur most commanly on geatly sloping terrain with soils ranging from
sand to sandy-gravel and with scatiered shrubs, and where there is abundant inter-shrub space for
growth of herbaceous plants. Throughout their range, however, tortoises can be found in stecper,
rockicr areas. 1n southern Nevada, tortoises are considered to be active from approximately
March 1 through October 31.

Pesert tortoises in southern Nevada are found primarily in vailey bottoms and on bajadas where
current and historical threats to tortoisc and its habitat are most prevalent. Desert tortoise
SUTVCYS Were conducted in the project arca during April and May 1990 in accordance with
Service-approved protocol (Rorabaugh and Allen 1690). Standard transects consist of walking
the perimeter of an equilateral triangle, 0.5-mile on cach side, while recording observations of
descrt tortoise sign in an area 33 foet (10 meters) wide. Average total adjusted sign (TAS)is
determined and relative desert tortoise density is calculated based on the formula developed by
Berry and Nicholson (1984). During the 1990 survey, 43 transects were walked in the proposed
project area totaling 93,450 feet (17.7 miles). The results of the survey include four TAS, none of
which were tortoises of tortoise remains. Based on the results of the survey, a very low-dcnsity
tortoise population occurs in the project arca.

Brussard and Britten (1993) identificd four genetically discernable groups based on diffcrences it
tDNA among Nevada desert tortoise populations. These groups are: (1) Piute Valley,

(2) Amargosa Desert/Pahrump, (3) southern-central Nevada, and (4) north-central group. The
latter Iwo groups merge in ihe Las Vegas Valley and are fairly homogeneous. Genetic differences
among these groups are nat large, nor are they accompanied by any significant sheli-shape
diffcrentiation, as seen between Mojave Desert and Sonoran Desert populations. However,
tortoise populations in the Piute Valley bave a different mtDNA clone from the rest of the Nevada
populations and should be protected {Lamb, et al. 1989, Brussard and Britten 1993). Further
information on the desert tortcise and its habitat can be found in Karl (1990) and Clement
Associates (1990).

Description of the Affected Area.

The proposed project area oculs within the Black Canyon of the Colorada River and is
characterized by precipitous rocky terrain and rolling hills dissected by desert washes. Plant
communities In the area are typical of the Lastern Majave Desert biome, characterized by
creosotebush (Larrea tridentata) and white bursage (Ambrosia dumosa). Approximately 79
percent of the habitat along the Sugarloal Mountain Alternative has been previously disturbed.

Although the project area includes portions of the f ederally threatened Mojave desert torloise

8
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population (Nevada) and the non-listed Sonoran desert lortoise poepulation { Arizona), this
hiological opirion will only evaluate those potentia! effects to the Mojave pepulation

Previous disturbances in the project arca and vicinity include the Hoover Dum, mining, paved and
unpaved roads including US 93, utility construction, hotel/casino, a warchouse, sewage ponds,
hiking, trails, and developed recreation facilitics. Other activities occurring in the area of the
proposed project affecting the desert tortoise and its habitat include cattle grazing, OHV use not
associated with organized cvents, tourism, and urban development. Because of the hot, dry
conditions, the project arca and surrounding region are susceptible to high particalate

concentrations dunng construction.

Desert Tortoise Listing and Recovery Actions

Listing. On April 2, 1990, (he Service determined the Mojave population of the desert tortoise 10
be threatened (55 FR 12178). The Mojave population includes those animals living north and
west of the Colorado River in the Mojave Desert of California, Nevada, Arizona, southwestern
Utah, and in the Colorado Desert in California (a division of the Sonoran Desert). Reasons for
the determination included loss of habitat from construction projects such as roads, housing and
energy develapments, and conversion of native habitat to agriculture. Grazing and oif-road
vehicles have degraded additional habitat. Also cited as threatening the desert tortoise's
continuing existence werc illcgal collection, upper respiratory tract discase (URTD)}, and
predation on juvenile desert tortoises by common ravens (Corvus corax). Fire is an increasingly
important theeat to descrt tartoise habitat. Qver 500,000 acres of desert tands burned in the
Mojave Desert in the 1980s. Tires in Mojave Desert scrub degrade or climinale habitat for desert
tortoises (Appendix Ly of Service 1994}

Critical habitat. On February 8, 1994, the Service designated approximately 6.4 million acres of
critical habitat for the Mojave population of the desert tortoise (59 FR 45748}, which hecame
effective on March 10, 1994. Agpproximately 1.2 million acres were designated as critical habitat
in Nevada, Critical habitat units {CHUs) were based on recommendations for desert wildlite
management areas (DWMAs) outlined in the Draft Recovery Plan for the Desert Tortoise
Mojave Populdation) (Service 1993). These DWMAs arc also identified as “desert 1ortoise areas
of critical environmental concern (ACECs)” by the BLM. Bocause the CHU boundaries were
drawn to oplimize reserve design, the C1iUs may contain both "suitable" and *ynsuitable” habitat.
Suitable habitat can be gencrally defined as areas that provide the constituent elements of nesting,
sheliering, {oraging, dispersal, and/or gene flow. Ofthe 16 Cl TUs designated, 4 occur entirely, or
partially, within Nevada.
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Recovery plan. On June 28 1994, the Service approved the final Recovery Man (Service 1994).
e Recovery Plan divides the range of the desert 1ortoise into 6 distinct population segments or
recovery units (RUs) and Lecommends cstablishment of 14 DWMAs or ACECs throughout the
RiJs. Within cach DWMA/ACEC, the Recovery Plan recommends implementation of reserve-
level protection of desert tortoise popuiations and habitat, while maintaining and protecting other
sensitive species and ccosyste {unctions. The design of DWMAS/ACECs should follow
accepted concepts of reserve design. As part of the actions nceded to accomplish recovery, land
management within all DWMAs/ACECs should restrict human activities that negatively impact
desert tortoises (Service 1994), DWMAS/ACECS will be designated by the BLM through
development or modification to resource management plans of management framework plans in
Nevada, Arizona, Utah, and California. The regulation of activities within critical habitat through
section 7 (of the Act) consultation will be based on recommendations in the Recovery Plan.

Sumary of Repional HCPs in Clark County, Nevada

Short-Term HCP. On May 23, 1991, the Service issued a biological opinion on the issuance of
incidental take permt PRT-756260 (File No. 1.5.01-FW-40) under scction 10{2)(1)(B) of the
Act. Fhe Service concluded that the incidental take of 3,710 desert tortoises onup 1o

22.352 acres of habitat within the Las Vegas Valley and Boulder City in Clark County, Nevada,
was not likely to jeopardize the continued existence of the desert tortoise. The permit application
was accompanicd by the Short-Term Habitat Conservation Plan for the Desert Torioise in the
Las Vegas Valley, Clark Couttty, Nevada (Regional Environmentai Consultants 1991) {short-term
HCP) and an implementation agreement that identified specific measures 10 mimmize and mitigatc
the ¢ffects of the action on desert tortoises.

On July 29, 1994, the Service .csued a non-jeopardy biological opinion (Tile No. 1-5-94-FW-237)
on the issuance of an amendment to the short-term 11CP and incidental take permit 10 extend the
expiration date of the existing permii by I year {to July 31, 1995) and include an additional
disturbance of 8,000 acres of desent tortoise habitat within the existing permit arcz. The
amendment did not authorize an increase in the number of desert tortoises allowed to be taken
under the existing permit. Additional measures 10 minimize and mitigate the effects of the
additional loss of tortoise habitat were also identified, Approximately 1,300 desert torioiscs werc
taken under the authority of PRT-756264, as amended. Under the short-term HCP and extension,
a total of 29,261 acres of tortoise habitat was disturbed and 2,067 tortoises coliccted, which
translates 10 A mean average of 0.0706 tortoises per acre of 43 tortoises per square mile.

10
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During the short-term [CP and incidental 1ake pennit as amended, approximately 541,000 acres
of deserl tortoise habital were conserved in perpetuity on lands administered by the BLM and
NPS in southern Clark County. For purposes of the short-term 1CP, tortoise habitat is
considered to be conserved when the following conditions are met: (1) Grazing permits are
acquired; (2) the arca to be conserved is lacated within an arca identified for such purposc,

(3) land-use controls are in place to restrict o climinate adverse effects to tortoise; (4} adequate
funding is available for ongoing management of the area; {5) the arca includes sufficient acreage
{o support viable torloise populations or be modified through management 10 meet this goal; and
(6) the urea is designed to minmmize fand-use conflicts.

Desert Conservation I'lan. On July 11, 1995, the Service issued an incidental take permit
(PRT-801045) t0 Clark County, Nevada, including cilies within the county and NDOT. The
permit beceame cffective August 1, 1995, and allows the “incidental take" of desert tortoises for a
period af 3{) ycars on 111,000 acres of nan-Federal land in Clark County and approximately
2,900 acres associated with NDOT activities in Clark, Lincoln, Esmeralda, Mineral, and Nyc
Counties, Nevada. The Clark County Deser{ Conservation Plan (CCDCP) (Regional
Environmental Consultants 1995) serves as the permitecs' habitat conservation plan and details
their proposed measures (o minimize, monitor, and mitigatc the effects of the proposed take on
the descrt tortoise. The permittees will impose, and NDOT will pay, a fee of $550 per acre of
habitat disturbance to fund these measures. The permittees propose 10 expend $1.35 million per
year, and up to 31 65 million per year for the first 10 years, to minimize and mitigate the potentia
loss of desert tortoise habitat. Itis anticipated that the majority of these funds will be used to
implement minimization measures, such as increased law enforcement; construction of highway
barriers, road designation, signing, closure, and rchabilitation; and tortoise inventory and
monitoring. The benefit 1o the specics, as provided by the CCDCP, should substantially minimize
and mitigate those cftects which will occur through development within the permit arca and aid in
recovery of the desert tortoise.

Desert tortoises collected through voluntary survey and removal under the CCDCP or picked up
by the county arc transported to a transfer/holding facility. Subsequently, some of these torloises
are transferred to adoption and educational programs, 7005, and research projects. Because more
tortoises are collected than are needed for these programs, 2 translocation program was
developed to allow these tortoises to live out their lives in suitable habitat in the wild. A research
component has been initiated by the Biological Resources Division of the U.S. Geological Survey
and the University of Nevada, Reno 10 determine habitat requirements of torioiscs and conditions
necessary for effective transiocation. The translocation site is on lands managed by the BLM near
Jean, Nevada, at least 10 miles from desert rortoise management areas, and are fenced adjacent to

11
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roads. Tortoises are evaluated for URTI, and only those which are healthy are released,
Appmximatc\y 1,200 desert jortoises have been released to date, as part of the translocation
cllort.

On July 9, 1995, CCDCP funds were used to purchase the Boulder City Conscrvation Eascment
{BCCE) as mitigation for loss of tortoise habitat under the CCDCP and incidental 1ake permit.
The BCCE provides for protection and conservation of approximately 85,000 acres of tortoise
habitat, which includes a portion of the acreage conserved under the short-term JICE as described
above. The BCCE is contiguous with the northern boundary of the Piute-Fldorado CHU and the
southern boundary of the City of Boulder City. The project would not directly affect any
conserved habitat.

Summary of Programmatic Consultations Completed in Nevada for Desert Tertoise

On September 20, 1991, the Service issucd a biological opinton (File No. 1-5-91-F-112) to the
BLM for implementation of their 1984 Management Framework Plan (MFP) within the
woundaries of the short-term HCP. As a result of the action, approximately 42,240 acres of BLM
1and were authorized for disposal by sale, land exchange, mineral leascs, rights-of-way leascs, ot
recreation or public purpase leases. These lands could be developed for residential, industnal,
commercial, and public infrastructure projects to accommodate rapid urban development.

On April 11, 1996, the Service issucd a programmatic biofogical opinion (File No.1-5-96-
F-23R) to the BLM’s Las Vegas District for implementation of portions of their MFP and
proposed Stateline [Las Vegas District] Resource Management Plan pertaining to land sales,
exchanges, leases, and rights-of-way wilhin the Las Vegas Valley. Consultation was reinitiated
on the 1991 biological opinion (File No. 1-5-91-F-112) 10 increase the programmatic area from
42,240 acres to 125,000 acres of BLM lands to meet the necds of development in the Las Vegas
Valley and to implement B1.M land use plans. Asa cesult of urban expansion, most BLM lands
within the Las Vegas Vallcy are highly fragmented and impacted by human activitics, particuiarly
a 4,000-acrc wexclusionary” zone. The BLM delineated an exclustonary zonc within the
programmatic boundary which does not contain suitable desert tortoisce habitat Except for lands
within the exclusionary zong, the BL.M will collect a remuncration fee of $587 per acre, or a5
‘ndexed for inflation cficctive Maich 1, 1999, to compensate for the loss of tortoise habitat within
the programmatic boundary. The fecs will be used to fund management actions which are
expected 1o provide direct and indirect benefits to ihe desert tortoise over time.
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On November 21, 1997, the Scrvice issucd a programmatic biological apinion (File No.
1-5-07-I-251) 10 the BLM for implementation of muitiple-use actions within their Las Vegas
District, excluding desert {ortoise entical habitat, proposed desert tortoise ACECs, and the arca
covered by the Las Vepas Valley programmatic consultation. The BLM proposes to authorize
activities within the progranunatic area that may result in loss of tortoises or their habitat through
surlace disturbance, land disposal, and fencing, for a period of 5 years. The total area covercd by
this programmatic biclogical opinion is approximately 2,636,600 acres, which includes
approximately 263,900 acres of BLM-withdrawn lands in Clark County. This programmatic
consultation is limited to activities which may affect up 10 240) acres per project, and a cumulative
Lotal of 10,000 acres, of desert tortoisc habitat excluding jand exchanges and sales. Only land
disposals by sale ar cxchange within Clark County may be covered under this consultation up to a
cumulative total of 14,637 acres. Therefore, a maximum total of 24,637 acres of desert tonolise
habitat may be affected by the proposed programmatic activities. As in the Las Vegas Vailey
programmatic, the BLM will collect a remuncration fee of $587 per acre of disturbance of desert
tortoise hahitat, as sndexed for inflation effective March 1, 1999.

On June 18, 1998, the Service issued a programmatic biological opinion to the BLM for
implementation of the Las Vegas District RMP. The project area for this consultation covers all
lands managed by the BLM’s Las Vegas Iield Office, including desert tortoise critical habitat,
proposcd desert tortoise ACECs, and BLM-withdrawn land. The Las Vegas Field Office
designated approximately 648 square miles of tortoise habitat as desert tortoise ACEC in the
Northcastern Mojave RU, and approximately 514 squaré miles of tortoise habitat as desert
tortoise ACLEC in the Eastern Mojave RU, through the final RMP. As identified in the RMP, the
BLM would manage 743,209 acres of desert tortoise habitat within four tortoise ACECs for
desert tortoise recovery. To accomptish recavery of the desert tortoise in the Northeastern and
Eastern Mojave RUs, the Las Vegas Ficld Office will implement appropriate management actions
in descrt tortoise ACECs through the RMP which includes:

l. Manage for zero wild horses and burros within desert tortoise ACECs.

2. Limit utility corridors 10 3,000 fect in width, of less.

3. Do not authorize new landfills or milifary maneuvers.

4. Require reclamation for activities which resuit in 1oss of degradation of tortoise habitat,

with habitat 10 be reclaimed s0 that pre-disturbance condition can be reached within a
reasonable time frame.
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5. Limit all motorized and mechanized vehicles to desi gnated roads and trails within ACECs
and existing roads, trails, and defined dry washes outside ACECs.

6. Allow non-gpeed OHY events within ACECs, subject to restrictions and maonitonng
determinations.

7. Prohibit Q11 specd events, mountain bike races, horse endurance rides, four-wheel hill
climbs, mini-cvents, publicity rides, high-specd testing, and similar speed based events.

8. Within ACECs, do not allow commercial collection of flora. Only allow commercial
collection of fauna within ACECS upon completion of a scientifically credible study that
demonstrates commercial collection of fauna does not adverscly impact affected species or

their habitat. This action will not aflect hunting or trapping, and casual collection as

permitied by the State.

EFFECTS OF THE PROPOSED ACTION ON TIIF, LISTED SPECIES

Direct and indirect effects. Direct effects encompass the immediate, oflen obvious effect of the
proposed action on the tortoisc or its habitat. Indirect effects are caused by, or result from, the
proposed action, are later in time, and are reasonably certain to occur. In contrast to direct
effects, indirect effects are more subtle, and may aftect tortoise populations and habitat quality
over an extended period of time, long after construction activities have been completed. Indirect
effcets arc of particular concern for long-tived species such as the tortoise because project-related
cilects may not become evident in individuals or populations until years later.

Construction of the Sugaroaf Mountain Alternative may result in the direct toss of 5 desert
tortoiscs and 80 acres of desert tortoise habitat. Project personnel may illegally collect tortoises
for pets, removing them from the wild population, Tortoises that arc physically moved out of
project areas to prevent mortality or injury could be inadvertently harmed if not handled properly.
Urine and large amounts of urates are frequently voided during handling and may represent a
severe water 1oss, particularly to juveniles (Luckenbach 1982). Overheating can accur if tartoises
are not placed in the shade when ambient temperatures equal or exceed lemperature maximums
for the species (Descrt Tortoise Council 1990). FHWA proposais to: (1) Allow only qualified
tortoise biologists to handle tortoises; (2) inform workers about the desert toroise; and (3)
contribute to a fund for the conservation of desert tortoises and their habitat, should reduce thesc
cffects.
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Impacts will occur from grading and removal of vegetation; digging of tunnels; depesition of spoil
material, construction of new roads and bridges; and other activitics requiring the use of blasting,
heavy equipment, and machinery. Desent tortoises may be killed or injured by vchicles and may
be harassed through remeval from the construction area. The proposed project could result in the
death or injury of desert tortoises that move onto the construction sitc and roads used by pre-
construction and construclion CIews (Bury 1978, Luckenbach 1975; Nicholson 1978). Vehicles
that stray from the construction arca and roads may crush desert tortoises above ground or in
their burrows. Habitat used by tortoises for foraging, breeding, and cover will he temporarily
disturbed or permanently destroyed. Descrt tortoises may be harmed from noise and ground
vibrations produced by vehicles and heavy equipment and by blasting operations (Bondello 1976,
Bondello, et al. 1979). Shock waves from blasting may collapse burrows, thereby crushing
tortoises. Measures proposed by FHWA to inform warkers about the desert tortoise and
implement recommended measures to prevent raad kills from state departments of transportation
should minimize these effects.

Construction and maintenance actions associated with the project may provide food in the form of
trash and litter, or water, which attract important tortoise predators guch as the common raven,

kit fox, and coyote (Berry 1585: BLM 1990). Natural predation in undisturbed, healthy
ecosysiems is generally not an issue of concemn. However, predation rates may be altered when
natural habitats are disturbed ot modificd. Common raven populations in some arcas of the
Mojave Desert have increased 1500 percent from 1968 10 1988 in response (o expanding human
use of the desert (Boarman 1992). Since ravens were scarce in this area prior to 1940, the current
level of raven predation on juvenile desert tortoises is considered to be an unnaturat pccurrence
{RLM 1990).

The Service has determined that the level of effect described herein will not reduce appreciably
the likelihood of survival and recovery of the Mojave population of the desert torlaise in the wild
because:

(1} Desecrt tortoise densities within the proposed project arca arc very low;

(2)  the proposed project does not oceur within conserved habitat or an area
designated for recovery of the desert tortoise;

(3)  impacts to desert lortoises within the project area represent a small impact to the

Mojave population of the desert tortoise when total desert tortoise population
aumbers and geographical extent are considered.
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Cumulative Lffects

Cumulative effccts include the effects of future State, local, or private actions that are reasonably
certain to occur in the action area considered in this biological opinicn. Future Federal actions
{hat are unrelated to the proposed action are rot considered in this section because they require
separate consultation pursuant 10 section 7 of the Act. The majority of the land surrounding the
proposed project is adhninistered by Reclamation, NPS, ot BLM. Any action on those lands will
he subject te consultation under section 7 of the Act.

Actions on private lands within Clark County arc expected to increase as the human popuiation
-ncreases. The purpose of this project is 1o meet the teallic needs for travelers between Nevada
and Arizona in the vicinity of Hoover am. The rapid growth of the human population as well as
tourism has resulted in Toss and degradation of habitat and loss of individual tortoises. These
impacts are expected to continue. The CCDCP and associated incidental take permit addresscs
take of desert tortoises and destruction of their habitat from future development projects on non-
Federal lands within Clark County. It is anticipated that measures in the CCDCP will contibue ta
mitigate and minimize such effects.

Conclusion

After reviewing the current status of the desert tortoise, the environmental baseline for the action
area, the effects of the proposed construction of the Sugarloal Mountain Alternative of the
[oover Dam Bypass Project, and the cumulative effects, it is the Scrvice’s biological opiniofn that
the project, as proposed, is not likely 10 jeopardize the continued existence of the desert tartoise,
and is not likely 1o destroy of adverscly modify designated critical habitat.

INCIDENTAL TAKKE STATEMENT

Section 9 of the Act, as amended, prohibits take (harass, harm, pursuc, hunt, shoot, wound, kill,
trap, caplure or collect, or attempt to engage in any such conduct) of listed species of fish or
wildlife without a special exemption. oHarm" is further defined to include significant habital
modification ar degradation that results in death or injury to listed species by significantly
impairing bebavioral patterns such as breeding, feeding, or sheltering, (50 CFR § 17.3). "Harass”
is defined as actions that create the likelihood of injury to listed specics 10 such an extent as to
significantly disrupt ormal behavier patterns which include, but are not fimited to, breeding,
feeding, or sheltering (50 CFR § 17.3). [ncidental take is any take of listed animal species that
results from, but is not the purpose of, carrying out an otherwise lawful activity conducted by the
Federal agency or applicant. Under the terms of sections 7(b)(4) and 7(0)(2) of the Act, 1aking
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that is incidental to, and not intended as part of the agency action, is not considered a prolibited
taking provided that such laking is in compliance with the terms and conditions of this incidental
take statement.

The Service hercby incorporates by reference the minimization measures proposed by FHWA inlo
ihis incidental take stalemcnt as part of these terms and conditions. The following terms and
conditions; {1) Restate measures proposed by FITWA, (2) modify the measures proposed by
FHIWA, or (3) specily sdditional measures considered necessary by the Service. Where these
terms and conditions vary from of contradict the minimization mMEasures proposed under the
Description of the Proposed Action, specifications in these terms and conditions shall apply. The
measures described below arc nondiscretionary and must be implemented by FEHWA so that they
become binding conditions of any grant or permit issued to the applicant, as appropriate, in arder
for the exemption in section 7(o)2) to apply.

FHWA has a continuing duty io regulate the activity that is covered by this incidental take
statement. 1fFAWA (1) fails to require the project praponent to adhere to the terms and
conditions of the incidental take statement through enforceable terms that are added to the permit
or grant document, andfor (2) fails to retain gversight to ensure compliance with these terms and
conditions, the protective caverage of section 7(0)(2) may lapse.

EXTENT OF TAKE

Rased on the analysis of impacts provided above, minimization measures proposed by FITWA,
and anticipated project duration, the Service anticipates that the following 1ake could occur as a
result of the proposed action, in Nevada:

L. Five (5) desert tortoises may be incidentally injured or killed by project vehicles and
equipment or blasting operations during construction activities.

2. Al desert lortaises found in the construction area and on access roads may be harassed
by capture and removal from the proposed project area. The Service estimates the

pumber of tortoises handled in Nevada will be less than twenty (20).

3. An unknown number of desert torloise cggs may be destroyed dunng construction
activitics.
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4, An unknown numiber of desert tortuises may be taken in the form of indirect mortality
through predation by ravens drawn to trash in the project area.

5. An unknown number of desert torlcises may be taken indirectly in the form of harm
through increased noise and ground vibrations associated with construction, blasting
operations, use of heavy equipment, and other project activitics.

A total of 80 acres of desert tortoise habitat may be destroyed during activities associated with the
proposed project, which could result in harm and/or harassment of desert tortoises.

]

EFFECT OF THE TAKEY

v

1. the accompanying biological opinion, the Service determined that this level of anticipated take
15 not likely to result in jeapardy to the species. Construction of the Sugarloaf Mountain
Alternative of the Hoover Dam Bypass Project will not impact designated critical habitat to the
extent that the constitucnt clements are appreciably diminished and the habitat no longer serves 1ts

role in the survival and recovery of the species; therefore, the Service does not anticipate
destruction or adverse modification of critical habitat as a result of the proposed action.

REASONABLYE AND PRUDENT MEASURES

The Service believes the following reasonable and prudent measures are necessary and
approprial¢ to minimize take of desert tortoises:

1. Measures shall be taken to minimize mortality or injury of desert tortoises due to
construction activities, blasting operations, and usc of heavy equipment.

2. Measures shall be taken to minimize predation on 1ortoises by ravens drawn to the project
arca.

3. Measures shall be taken 10 minimize destruction of desert tortoise habitat, such as soil
compaction, erosion, Or crushed vegetation, due 10 construction and maintenance
activitics.

4. Measures shall be taken 10 ensurc compliance with the reasonable and prudent measures,

terms and conditions, reporting requirements, and reinitiation requirements contained in
this biological opinion.
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ln order to be exempt from the prohibitions of section 9 of the Act, FHWA must comply with the
following (erms and conditions, which implement the reasonable and prudent MEASUTES descnbed
above. These terms and conditions arc non-discretionary.

1. To implement Reasonable and Prudent Mcasure Number 1, FI{WA shall fully implement
ihe following measures:

a Prior 1o the initiation of construction, a desert tortoise education program will be
presented to all personnel who will be onsite, including surveyors, construction
cngineers, employces, contractors, contractors’ employees, SUpPETViSOTs,
inspectors, sub-contractors, delivery personnel, and all visitors operating a vehicle
in the project area. This program will contain information concermng the biofogy
and distribution of the desert tortoise, its legal status and ocearrence in the project
area, the definition of “1ake” and associated penaltics, the measures designed to
minimize and mitigate the effects of construction activities, the means by which
employees can help facilitate this process, and reporting procedures to be
implemented in case of desert tortoise encounters.

b. At least 7 days and no more than 30 days prior to the initiation of construction
within rights-of-ways without tortoise-proof fencing, a yualified biologist(s) will
survey the site for desert tortoises using techniqucs providing 100-percent
coverage. Transects will be no greater than 10 meters apart. The sitc boundarics
will be flagged prior to the biological survey.

All burrows found in the canstruction zone, whether accupied or vacant, will be
excavated by a qualified biclogist and collapsed or blocked to prevent desert
tortoise re-entry. All burrows will be excavated by hand with hand tools to allow
removal of desert tortoises or desert tortoise eggs. All desert tortoise handling and
burrow excavations wili be conducted by a qualified desert tortoisc biologist in
accordance with Senvice-approved protocol (Desert Tortoise Council 1994,
revised 1990).

c. All desert tortoises and desert tortoise eggs located in the linear right-of-way will

be relocated 300 to 1,000 feet into adjacent undisturbed habitat, Tortoises found
above wround will be placed under a marked bush in the shade. A tortoise located

in a burrow will be placed in an existing unoccupicd burrow of the same size and
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g

orientation as the one from which the tortoisc was taken. 1fa suitable natural
burrow is unavailable, a qualified biologist will construct one of the same size and
orientation as the one from which the tortoise was removed utilizing the protocol
for burrow construction in section B.5.{ (Desert Tortoise Councit 1994, revised
1996). Any tortoisc found within 1 hour before nightfall will be placed in a
separate clean cardboard box and held overnight in 2 cool location. The box will
be covered and kept upright at all times to minimize stress to ihe tortoise. Each
box will be used once and then disposed of properly. The tortoise will be released
the following day in the same arca from which it was collected and using the
procedurcs described above, Each tortoise will be handled with a different pair of
disposable latex gloves. After each use, the gloves will be properly discarded and
a fresh set used for each subsequent tortoise handling.

Desert tortoises wiil be moved only by a qualified desert tortoise biologist and
solely for the purpose of moving them out of harm’s way. Appropriate State
permits will be acquired from Nevada Division of Wildlifc and Arizona Game and
Jish Department prior 1o handling any live desert tortoise, descrt tortoise carcass,
or desert tortoisc €8

All desert tortoises observed by project workers will be reported immediately to
the qualified biclogist, who will move the tortoise cffsite into adjacent undisturbed
habitat. Tortoises will be handled only when nccessary, and in accordance with
guidelines provided in this biological opinion.

[f blasting is required in. desert tortoise habitat, a desert tartoisc biologist will be
assigned to each blasting créw or 10 cach area in which blasting will eccur. Prior
to any blast, a 200-foot radius around the blast site will be surveyed for desert
tortoises using techniques providing 100 percent coverage; transects will be no
greater than 10 meters apart. Above-ground tortoises will be relocated at least
500 feet from the blast site. Desert tortoises located in burrows that are within

50 feet of the blast site will be relocated at least 75 foct away from the blast site 10
an unoccupied existing burrow of the same size and acientation. 1f a suitable
existing burrow is unavailable, an artificial burrow of the same size and orientation
will be constructed by an approved biologist utilizing Service-approved protocol
(Desert Tortoisc Council 1994, revised 1990). Burmows either occupied by desert
tortoise or with undetermined occupancy status and located 30 feet of further
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h.

away fiom the blast sile will be flagged and stuffed with newspaper prior to the
blast. ‘The newspaper will be removed immediately after the blast and the burraws
assessed for damage.

Any time a vehicle is parked in desert tortoise habitat, the ground around and
underneath the vehicle will be inspected for descrt tortoises prior to moving the
vehicle, If a desert tortoise 1s observed, an authorized biotogist will be contacted.
If possible, the tartoise will be left to move on its owi. If the tortoise does nol
move within 15 minutes, the tortoise will be removed and relocated by the
authorized biologist in accordance with the tortoise handling provisions of thss
biological opinion.

Herbicides shall not be used in the project arca unless approved in writing by the
Service.

Vehicles shalt not exceed the legal speed limit {posted or unposted) of the roads
used dusing construction activities. The Clark County speed limit for unposted
roads is 25 miles per hour.

2. To implement Reasonable and Prudent Measure Number 2, FHWA shall fully implement
the {ollowing measurc:

Trash and food items will be disposed of promptly in predator-proof containers
with rescalable lids. Trash includes, but is not limited to, cigarettes, cigars, gum
wrappers, tissuc, cans, paper, and bags. Trash containers will be removed
regularly (at least once per week). This effort will reduce the attractiveness of the
area 10 opportunistic nredators such as desert kit fox, coyeles, and common
ravens. Any construction refuse, including, but not limited to, broken parts,
wrapping matenal, cords, cables, wire, TOpe, strapping, twine, buckets, metal or
plastic containers, boxes, and welding rods will be removed from the site each day
and disposed of properly.

3. To implement Reasonable and Prudent Measure Number 3, FHWA shall fully implement
the fotlowing measures:

Project vehicies will remain within designated arcas or on existing roads. Off-road
travel is prohibited except to complete a specific task within designated areas or
emergency situations.
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All areas to be disturbed will have boundaries flagged prior O construction, and all
disturbance will be confined to the flagged arcas. All employces will be instructed
that their activities must be confined to locations within the flagged areas.
Disturbance beyond the actual construction zone is prohibited.

Stockpile arcas, vehicie turn-arounds, and vehicle service locations will be
approved by the appropriate land manager (i.e., Reclamation of NPS) prior to the
initiation of construction sctivitics. These areas will be surveyed for desert
tortoise and desert tortoise egus. Any desert tortoises of desert tortoise ¢ggs
found within these arcas will be removed in accordance with the tortoise handling
provisions ol this biological opinien. Whenever possible, stockpile areas, vehicle
turn-araunds, and vehicle service jocations will be restricted to previously
disturbed areas. 1fnot1n previously disturbed sites, stockpile areas, vehicle turn-
arounds, and vehicle service locations will be considered habitat disturbance for
payment of remuncration fces.

Topsoil will be removed 1o a depth of 6 to 12 inches in all areas of potential seed-
bearing soil where ground breaking will take place. The determination al which

soils are potentially seed-bearing will be the responsibility of the tortoise biologist.

Removed topsoil will be stockpiled in a scparate area and designated as “topsoil”
to prevent contamination by or combination with other excavated soils.
Reasonable measures will be taken to ensure the protection and preservation of the
stockpiled topseil to prevent 105 of the sced bed from wind and rain or
contamination by other soils or manmade contaminants. Stockpile arcas for
1opsoil will be Iocated in areas that are secure from construction traflic ot flash

floods.

Lixcavated tunnel material will be disposed of in designated areas previously
approved by the individual Federal agency that has administration authonty over
the affected land.

Eguipment and materials storage will be located in previously disturbed areas
whenever possible. 1fnot in previously disturbed siles, equipment and storage
areas will be considered habitat disturbance for payment of remuneration {ces.

28]
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Any fuel or hazardous wasle leaks or spills will be stopped or repaired immediatcly
and cicancd up at the time of oceurrence. Service/maintenance vehicles will carry
a bucket and pads to absorb leaks of spills.

Contaminated soil will be removed and disposed of at an appropriatc facility. If
spills occur in 2 mainlenance yard, they will be cleaned up after construction is
complete.

All waste and leltover materials remaining after construction of this project will be
removed from the site after project completion.

Prior to initiation of construction, FITWA shall ensure that $587 per acre of
disturbance is paid into the account administered by Clark County for the CCDCP,
a5 offsite mitigation for destruction of desert tortoise habitat resulting from the
project. This rate will be indexed for inflation based on the Bureau of Labor
Statistics Consumer Price Index for All Urban Consumers (CP1-U} on January 31
of each year. The next adjustment shall occur on January 31, 2000. Fees asscssed
or collected for projects covered under this biological opinion after January 31st of
each yecar will be adjusted based on the CPI-U. Information on the CPI-U can be
found on the Tnternet at: htp://stats. Bls.gov/news. release/cpi.nws.htm.

This fec will be paid directly to the Desert Tortoise Public Lands Conservation
Fund Number 730-9999-2315, administercd by Clark County. The administrator
serves as the banker of these funds and receives no bencfit from administering
these funds. These funds are independent of any other fees collected by

Clark County for desert tortoise conservation planning,

The payment shall be accompanied by the Section 7 Fee Payment Form
(enclosurc), and completed by the payee. The project proponcnt or applicant may
receive credit for payment of such fees and deduct such costs from desert tortoise
impact fecs charged by local government entities. Payment shall be by certified
check or money order payable to Clark County, and delivered to: '

Clark County

Department of Comprehensive Planning

500 South Grand Central Parkway, Third Floor
Las Vegas, Nevada 891 55-1712

Attn: Christina Gibson
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FEIW A anticipates that 80 acres of desert tortoise habitat will be disturbed as a
result of the proposed project, requiring $46,960 in remuneration fees.

4, To implement Reasonable and Prudent Measure Number 4, FHWA shall fully implement
the following measures.

b,

d.

L

FETW A will designate a field contact representative responsitle for overseeing
mitigation compliance and for coordination with the agencies.

A qualified biologist(s) will be available during all phases of construction. In
accordance with Procedures for Jindangered Species Act Compliance for the
Muojave Desert Torfoise (Service 1992), a biojogist should: (1) Possess 4
bachelor’s or graduate degree in biology, ecology, wildlife biology, herpetology, or
related ficlds; (2) demonsirate a minimum of’ 60 days prior field experience using
accepted resource agency techniques to survey for desert tortoises; and (3) have
the ability to recognize and 10 accurately identify and record all types of desert
tortoise sign. The Service does not endorse any individual or company with
respect to their abilities to conduct satisfactory surveys.

The qualified biologist(s) will be responsible for determining compliance with
mitigation measures as defined by the biological opinion. 1f the Service-approved
biologist believes that halting construction is necessary to avoid harm to the desert
torteise, he/she shall notify the FHWA Contracting Officer, who will direct the
contractor to halt construction. Construction and maintenance activitics wili be
halted only long enough to remedy the immediate situation and will apply oniy for
the equipment and partics volved in the situation. All actions of non-compliance
or conditions of threat to federaily proposed or listed species will be recorded
immediately by the qualified bivlogist(s) and reported to FIHHWA. FLTWA will

immediately report all such actions and conditions to the Service.

All fuel or hazardous waste leaks, spills, or releases will be reported immediately
to the FHWA and the Federal agency that administers the land where the incident
oCCurs.

Upon locating dead of injurcd desert tortoises, the field contact representative will
notify FHWA immediately by phene and within 5 days by writing. Initial
notification also must be made immediately to the Service’s Division of Law
FEnforcement in Las Vegas, Nevada, al telephone number (702) 388-6380. Written
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notification to the Service (Southemn Nevada Ficld Oflice, 1510 North Decatur
RBoulevard, Las Vegas, Nevada 89 [ 08) will be made within 15 days of the datc of
the finding or incident, and will include the following information: (1) Date and
time of finding or incident; (2) location of carcass or injured torteise; (3) a
photograph; (4) causc of death or injury; and (5) other pertinent information. Care
will be taken in the handling of sick or injured specimens to casure effective
(reatment and care, and in the handling of dead specimens fo preserve biclogical
inaterial in the best possible state for later analysis of cause of death. In
conjunction with the care of a sick or injured desert tortoise ot preservation of the
biclogical materials from a dead descrt tortoise, the finder has the responsibility to
carry out instructions provided by the Service’s Division of Law Enforcement to
ensure that evidence intrinsic to the specimen is not unnecessarily disturbed.

f. The qualified biologisi(s) will maintain a record of each observation of desert
tortoise during, the project. The information gathered will include the following:
(1) Location; (2) date and time of observation; (3) whether tortoise was handled,
(4) gencral health and whether it voided its bladder; (5) location tortoise moved
from and location moved to; and (6} any abserved unique physical characteristics
of each individual.

g FIiWA and a qualificd biologist will prepare a report 10 be distributed to NPS,
Reclamation, the Service, and NDOW no later than 90 days following the
completion of construction activity, The report will document the numbers and
location of desert tortoises encountered, their disposition, cffectiveness ol
mitigation mcasurcs, practicality of mitigation measurcs, recommendations for
future mitigation measures that allow for better protection or morc workable
implementation, and an estimate of acreage disturbed.

The reasonable and prudent measures, with their implementing terms and conditions, are designed
to minimize incidental take that might otherwise result from the proposed action. With
implementation of thesc measurcs, the Service believes that no more than 5 desert tortoises will
be killed or injured and an estimated 70 liarassed in association with construction of the Sugarloaf
Mountain Aliernative of the Hoover Dam Bypass Project. An unquantifiable number egys and
nests may be destroyed on the project site, however the Service estimates this number 1o be very
tow. In addition, 80 acres of desert tortoise habitat may be further degraded or destroyed during
construction activities associated with the proposed project. If, during the course of the action,
this minimized level of incidental take is exceeded, such incidental take represents new

25



Mr. Terry K. Haussler ' File No. 1-5-99-F-103

information requiring review of the reasonable and prudent measures provided. FHWA must
immediately provide an explanation of the causes of the 1aking and review with the Service the
need for possible modification of the reasonable and prudent measures.

Reporting Requirements

Upon locating a dead, injured, or sick endangered or threatened species specimen, initial
notification must be made to the Service’s Division of Law Enforcement in Las Vegas, Nevada, at
telephone aumber (702) 388-6380. Care should be taken in handling sick or injured specimens 10
ensure effoctive treatment and care or the handling of dead specimens to preserve biological
material in the best possible state for later analysis of czusc of death. 1n conjunction with the care
of sick or injured endangered specics of preservation of biological materials from a dead animal,
the finder has the responsibility 10 carry out instructions provided by the Division of Law
Enforcement 1o ensure that evidence intrinsic to the specimen is not unnecessarily disturbed.

Sick or injured desert tortoises shall be delivercd to any qualified veterinarian for apprapriate
treatment or disposal. Dead desert tortoises suitable for preparation as museum specimens shall
be frozen immediately and provided to an institution holding appropriate Federal and State
permits per their instructions. Should no institutions want the desert tortoisc specimens (crushed,
spoiled, etc.) for preparation as a museum specimen, then they may be buricd away from the
project arca or cremated upon authorization of the Division of Law Enforcement. The applicant
or project proponent shall bear the cost of any required treatment of injured desert tortoiscs,
cuthanasia of sick desert tortoises, or cremation of dead desert tortoises. Should sick or injured
desert tortoises be treated by a veterinarian and survive, they may be transferred as directed by the
Service.

Conservation Recommendations

Section 7(a)(1} of the Act directs Federal agencics to utilize their authorities to further the
purposes of the Act by carrying out conservation programs for the benefit of endangered and
threatencd species. Conservation recommendations arc discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to help
implement recovery plans, or to develop information.

Ay b conservation recommendation the Service urges FHWA to cooperate with ongoinge
*

and proposed efforts to minimize Impacts 10 desert tortoise from highways such as
construction of barriers and underpasses.
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In order for the Service to be kept inforned of actions minimizing or avoiding adverse effccts or
benefitting listed specics or their habitats, the Service requests notification of the implementation
of any conservation recommendations.

Reinitiation

T'his concludes formal consultation on the proposed action referenced in your February 17, 1999,
request. As provided in 50 CFR § 402.16, reinitiation of formal consultation is required where
diserctionary Federal agency involvement or control over the action has been retained (or is
authorized by law) and if: (1} The amount or extent of incidental take is exceeded; (2) new
information reveals effects of the agency action that may affect listed species or critical habitat in
a manner of to an extent not considered in this opinion; (3) the agency action is subsequently
modified in a manner that causes an effect to the listed species or critical habitat not considered in
ihis opinion; or {4) a ncw species is histed or critical habitat designated that may be affected by the
action. In instances where the amount or extent of incidental take is exceeded, any operations
causing such take must cease pending reinitiatton.

We appreciate the assistance and cooperation of your staff throughout this consultation process.

If we can be of any further assistance, please contact Michacl Burroughs, in our Southern Nevada

Field Office, at (702) 647-5230,

Sincerely,

/g

For Robert D. Williams
Ficld Supervisor

Enclosure

cc

Dircctor of Public Lands, The Nature Conservancy, Las Vegas, Nevada

Desert Conservation Plan Administrator, Department of Comprehensive Planning, Clark County,
{.us Vegas, Nevada

Administrator, Arizona Game and Fish Depariment, Phoenix, Arizona

Chief, Environmental Services Division, Nevada Department of Transportation, Carson City,
Nevada
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Administrator, Nevada Division of Wildlife, Rena, Nevada

Regional Manager, Nevada Division of Wildlife, Las Vegas, Nevada

District Manager, 1.as Vegas District, Bureau of I.and Management, Las Vegas, Nevada

Manager, Environmental Compliance Group, Lower Colorado Regional Qffice, Bureau of
Reclamation, Boulder City, Nevada

Superintendent, Lake Mead National Recreation Area, National Park Service, Boulder City,
Nevada

Ficld Supervisor, Arizona Field Office, Fish and Wildlife Service, Phoenix, Arizona

Assistant Regional Director, Ecological Services, Fish and Wildlife Scrvice, Portland, Oregon
(Altn; Larry Salata)

Senior Resident Agent, Division of Law Lnforcement, Fish and Wiidiife Service, Boise, Idaho
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ENCLOSURE
SECTION 7 FEE PAYMENT FORM
Entire form is (o be compleied by Federal agency and project proponent

Biological Opinion File Number: 1-5-99-F-165

Species: Desert tortoise ((ropherus ayassizii)

Location of Fish and Wildlife Service Office that Issued the Opinion: Reno, Nevada

Project: Hoover Dam Bypass Project
Amount of Payment Recetved:

Total Payment Required: $46,960.00

Date of Receipt:

Check or Mongy Order No.:

Number of Acres to be Disturbed: 20

Project Proponent:

Authorizing Agency: Federal Highway Administration
P.(. Box 25246
Lakewood, CO 80225

Make checks payable to:  Clark County Treasurer

Deliver check to: Clark County Habitat Conservation
Dcpartment of Comprehensive Planning
Clark County Government Center, Third Floor
500 South Grand Central Parkway
Las Vepas, Nevada 89155
(702) 455-3530

If you have questions call the U.S. Fish and Wildlife Service, Southern Nevada Yield Office,
Las Vegas, Nevada, at (702) 647-5230.



